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The last few months since the Pension Schemes 
Act 2021 was enacted have seen the process 
of its implementation continue at pace. Its key 
provisions haven’t impacted pension schemes 
yet but the DWP and the Pensions Regulator 
have been working hard on draft regulations, 
guidance etc., and we can expect some 
measures to be effective within months. It 
seems timely therefore to summarise the Act in 
this newsletter, now that there is beginning to 
be “flesh on the bones”.

At the end of our main article on the Act, by 
Elena O’Leary and Emmijo Barwe, we also take 
a quick look at the Queen’s Speech and what 
the Regulator plans to be focussing on in the 
next three years: it’s the flip side of the coin of 
what we expect trustees and employers will 
have to be dealing with in the immediate to 
medium term future. This may also include 
for DC schemes the “value for members” 
regulations, which are covered in a short piece 
by Kate Granville Smith.

A key area under the Act is the further 
regulation of pension transfers: in light of the 
draft regulations out for consultation this area 
warrants its own coverage in a separate article 
by Alice Honeywill, Suzanne Padmore and Chris 
Brown. 

Besides the big items of change in the Act, 
trustees as ever have to keep an eye on other 
developments that could easily be overlooked. 
Examples of these are the law and practice 
in the perennially important area of data 
protection and the subtle changes in the 
Regulator’s draft single code of practice relating 
to the management of pension schemes by 
their trustees. We have pieces covering those 
topics for you, together with another on the 
hot governance topic of the unloved chair’s 
statement. Those contributions are from Marcus 
Clayden (one of our data protection experts), 
Chris Brown and Susannah Young.

Justin Briggs continues his series of articles 
about trustee protection with his piece on 
third party pursuit cover; and his partner in the 
pensions disputes team Suzanne Padmore (with  
Leonardo Robinson and Ciara Davies) analyse 
the landmark decision of the Court of Appeal in 
Adams v Options in an article first published in 
the May 2021 edition of PLC Magazine.

We began our feature of questions and answers 
with a team member in our last newsletter. 
We conclude this newsletter with Chris Brown 
in the hot-seat, which we’re sure will make 
interesting – and perhaps surprising-- reading.

And finally, we were delighted to be shortlisted 
by both the Pensions Age Awards and the 
Professional Pensions UK Pensions Awards 2021 
for their award  “Pension Lawyers of the Year”. 
This reflects the hard work and dedication of all 
the team, so we say thank you to them…and 
of course to all the readers of this newsletter for 
your support over the last year.

We hope you find something of interest or 
relevance or even amusement in this newsletter 
and wish you a happy Summer!

Pension Schemes Act 2021: 
the new regime beginning to 
take shape….

Although the Act received royal assent on 11 February 2021, 
many of the areas considered in this article are subject to 
consultation and will require secondary legislation to be 
passed before the various provisions take effect. Further 
guidance is also anticipated in a number of areas (e.g. 
climate change risk reporting and pensions dashboards). 

What does the Act contain?

The key areas the Act covers are:

DB scheme funding

The Act introduces new obligations on 
trustees relating to funding and investment 
strategy (although these obligations are 
not yet in force). Consultation on draft 
regulations is expected later this year. 
DB trustees will be required to prepare a 
strategy to ensure that pensions and other 
benefits under the scheme can be provided 
over the long term. The trustees will be 
required to prepare a written statement 
of the scheme’s funding and investment 
strategy which will need to be agreed with 
the employer. 

The Regulator is also developing a new 
approach to DB funding and there are 
ongoing consultations relating to the new 
funding code. 

Pension dashboards

The Act sets out the legal framework 
for pensions dashboards. Regulations 

and guidance will specify how a 
pensions dashboard service is to be 
established, operated and maintained 
but the aim is to allow individuals to 
see information relating to all of their 
pension arrangements on a single 
online platform. Consultation on draft 
regulations is expected later this year 
and the first dashboards are expected 
to be available with staged on boarding 
from 2023. Trustees will need to comply 
with requirements to provide pension-
related information to qualifying pension 
dashboard services in due course. 
Although this primarily affects trustees, 
we anticipate that sponsoring employers 
may be required to assist with collating the 
pensions data that will need to be provided 
to the qualifying pension dashboard. 

Collective defined contribution

The Act introduces the framework for 
collective defined contribution (“CDC”) 
schemes. CDC is being introduced for 
Royal Mail, and is a different type of 
pension arrangement with no guaranteed 
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• Employer resource test: if the act or 
failure to act materially reduced the 
value of the employer’s resources 
relative to its estimated employer debt 
to the scheme if the scheme were 
wound up. Again, a course of conduct 
or series of events can be used for this 
test.

As with the existing grounds for 
contribution notices, the Regulator must 
conclude it is reasonable to issue the 
contribution notice. There are statutory 
factors for the Regulator to take into 
account in deciding reasonableness. 
Additional grounds have also been added 
to the list: namely, failure to comply with 
the new notifiable events and the effect of 
the act or failure to act on the value of the 
assets or liabilities of the scheme.

For both new grounds for issuing 
contribution notices, there is a statutory 
defence if it is shown that, in advance:

• the effect on the pension scheme was 
considered;

• any potential impact on the scheme 
was adequately mitigated; and

• overall it was reasonable for the person 
to conclude that the relevant test would 
not be met.

We anticipate that the “safe harbour” 
option of getting prior ‘clearance’ from the 
Regulator may well be used more than in 
recent years.

Sanctions – criminal offences

New offences set out in the Act include:

• failure to comply with contribution 
notices;

• avoiding an employer debt; and

• conduct risking accrued scheme 
benefits.

The latter two offences are potentially very 
broad. There are a wide range of actions 
that could meet the threshold test for 
these offences, and also any person can 
be liable, so it could extend to lenders, 
investors, advisers, and even trustees. 
It should be noted that any offence 
committed by a company can also be an 
offence of a director or other officer of the 
company.

The counter-balances to the breadth of 
these offences are ‘assurances’ from the 
Regulator that these offences are not 
intended to catch ordinary commerce 

benefits but pooling of risk between 
members. Whilst this is an interesting 
development, it remains to be seen 
whether other employers and industries 
will pursue this option.

Transfers and pension scams

Transfers and pension scams are a “hot 
topic” politically but primarily affect 
trustees. The Act allows regulations to 
be made which will give trustees more 
discretion when dealing with transfer 
requests. New limitations on members’ 
rights to take transfers will be introduced: 
see the article below for the latest 
proposals.

Climate change risk

Environmental social governance (“ESG”) 
has been growing in importance in the 
pensions industry (as elsewhere) with 
various compliance requirements having 
been introduced in recent years. The next 
stage of this development for pension 
schemes under the new Act is to bring in 
specific climate change risk management 
and reporting requirements. Pension 
scheme trustees will need to put in 
place effective governance, strategy, risk 
management and accompanying metrics in 
relation to climate risks and opportunities. 
The Department for Work and Pensions 
has recently published draft regulations 
and statutory guidance for consultation. 
These requirements are to be phased in 
over the next few years on an asset-based 
threshold:

• from October 2021 – schemes with 
over £5bn in relevant assets.

• from October 2022 – schemes with 
over £1bn in relevant assets.

New and enhanced Pensions Regulator 
(“Regulator”) powers (including an 
expanded information gathering 
regime) and sanctions.

This is the topic that has probably 
generated most debate in the pensions 
press, so we look at this in some detail 
below. The Regulator’s new and enhanced 
powers will apply to almost all DB schemes 
in the private sector but some elements 
also apply to DC schemes, for example 
sanctions in relation to providing false or 
misleading information.

Continued from page one

New powers – information 
gathering and notifiable events

The Regulator already has significant 
powers to gather information but these 
have been extended by the Act to include:

• the power to summon relevant persons 
for interview;

• additional grounds for ordering an 
inspection of premises; 

• tougher sanctions for non-compliance 
with information gathering powers; and

• the extension of the notifiable events 
regime (i.e. events that are required to 
be notified to the Regulator). 

An extension of the notifiable events 
regime is awaited but the following are 
expected to be made notifiable:

• the sale of a material proportion of the 
business or assets of a scheme employer 
which has funding responsibility for a 
least 20% of the scheme’s liabilities; 
and

• the granting of security on a debt to 
give it priority over debt owed to a DB 
pension plan.

An accompanying statement will need 
to be provided to the Regulator and the 
information must also be given to the 
trustees/scheme managers. Another new 
requirement is to update the Regulator on 
material changes to a notifiable event or to 
notify the Regulator if the notifiable event 
will not/does not take place.

New powers – contribution 
notices

There was concern that despite the 
Regulator’s pre-existing strong powers, it 
has been too difficult for the Regulator 
to intervene effectively in recent high 
profile corporate failures, so the Act 
introduces two additional new grounds for 
contribution notices. These can be issued 
against a scheme employer, or anyone 
connected or associated with one, on the 
following bases:

• Employer insolvency test: this is the 
scenario where, because of an act or 
failure to act at the relevant time, there 
is a material reduction to the debt 
recoverable from a scheme employer 
on hypothetical insolvency at the time. 
A series of events or course of conduct 
can be used for this test.
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as there must have been intent and no 
reasonable excuse. However, there is a 
great deal of subjectivity and ambiguity 
involved, without there being any 
clearance regime.

The Regulator has a choice whether to 
impose criminal sanctions (with up to 
7-year jail sentences and unlimited fines) 
or civil sanctions (financial penalties of up 
to £1m). 

Next steps 

These new powers and offences are 
expected to come into force in the 
autumn. The Regulator has recently 
finished consulting on its prosecution 
policy and the Government has likewise 
consulted on new contribution notice 
powers. There have been statements 
ahead of the Act coming into force that 
these will not be retrospective. However:

-the draft prosecution policy says that 
earlier evidence may be used for evidence 
of intent; and

-there is nothing in the Act which 
would limit retrospectivity for the new 
contribution notice powers. We may see 
this point addressed in regulations, or it 
may be a matter of policy (which would be 
less satisfactory).

There will be further consultations and 
regulations to come, albeit that some 
of the timings are fairly non-specific: for 

example, the new notifiable events and 
accompanying statements are scheduled 
for “later this year”. 

What else is coming up?
The Queen’s Speech

There were no surprises for the pensions 
industry in the Queen’s Speech 2021, no 
doubt a relief for many.

For the public sector, the Government 
plans to act on the McCloud and Sargeant 
judgment. The new law will need to deal 
with the age discrimination found by the 
Court in the transitional measures brought 
in when career average pensions were 
introduced in 2015. For a remedy period 
lasting until April 2022, the proposal is that 
affected members will be able to choose 
between benefits. There will also be 
changes to judicial retirement age.

Pensions assets will also be brought 
into the dormant assets programme, 
as announced in January. This does not 
include occupational pensions, and may 
exclude group personal pensions used for 
auto enrolment.

On the investment side, there is a 
continued focus on investment in UK 
infrastructure with both public and private 
funds.

Regulator’s Corporate Plan 2021-
24 

The Regulator has just published its three-
year plan. It gives an interesting insight into 

what they will be concentrating on, and 
conversely what trustees and employers 
likewise should be giving attention.

In Year 1, the Regulator will be looking to 
formulate its approach to, and implement,  
its new powers and sanctions described 
above but also plans to focus on its 
outreach to scheme administrators, its 
expectation of more employer distress, 
Project Bloom (tackling scams); and 
the development of the ecology of 
dashboards. 

Years 2 and Y3 will see more of the same 
but the Plan also anticipates the Regulator’s 
role in developing superfund legislation 
(and assessing superfunds coming to 
market in the meantime);2022/23; 
working on the Collective Defined 
Contribution scheme authorisation regime; 
enforcing value for money assessment; the 
introduction of the new DB funding code 
from 2022 (which may be accompanied 
by  innovative DB funding approaches for 
them to deal with; and by no means least, 
the growing risk around cyber insecurity. 

Continued from page two
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Value for members 

Trustees of DC Schemes will need to 
consider whether they are subject to new 
regulations being introduced with effect 
from 5 October 2021. 

The focus of the Regulations is VfM or 
‘value for members’. Whilst Trustees of 
all DC schemes have a duty to assess 
costs and charges, the Regulations will 
impose additional requirements for 
trustees of specified pension schemes 
with assets of under £100 million who 
have been operating for 3 or more years. 
Such trustees must carry out a holistic 
assessment of how their scheme delivers 
value for members. The outcome of 
this assessment must be reported in the 
annual Chair’s statement and include 

consideration of reported costs and 
charges, fund performance and other 
measures of scheme governance and 
administration.  Costs and charges and 
fund performance are assessed relatively, 
based on comparison with other schemes, 
whereas administration and governance is 
assessed on an absolute basis. 

There are 7 metrics of administration and 
governance- promptness and accuracy 
of core financial transaction, quality of 
record keeping, appropriateness of default 
investment strategy, quality of investment 
governance, level of trustee knowledge, 
understanding and skills to operate the 
pension scheme effectively, quality of 
member communication and effectiveness 
of conflict of interest. Therefore, 

potentially, there is a lot of detail for 
trustees to consider. 

The Regulations also require all relevant 
pension schemes, regardless of asset size, 
to report on their investment return in the 
annual Chair’s statement. The DWP has 
produced guidance for trustees to assist 
in determining what factors should be 
considered and how they might carry out 
an assessment.

What is the result is the scheme is not 
providing good value? In such a case, 
the trustees should consider whether 
VfM can be improved rapidly and cost 
effectively or whether the scheme should 
be consolidated into a larger scheme or 
wound-up. 

Major changes proposed to 
statutory transfer rules
Background

The Department for Work and Pensions is 
consulting on draft regulations aimed at 
curbing the  “menace” of pensions scams 
when a member requests a transfer of 
benefits between pension schemes. 

New measures

The new measures will allow trustees 
to stop transfers happening if the new 
conditions are not met or if there are 
otherwise “red flags” present. The 
proposed changes aim to “achieve a 
balance between providing greater 
protection for pension savers, giving 
trustees and scheme managers greater 
power to act in their members’ best 
interests and continuing to give savers the 
right to exercise choice over how to use 
their pension savings”.

Proposed Regulations and new 
conditions on statutory transfer right

Broadly put, the proposal is that in 
statutory transfer cases, trustees will need 
to check that:

• the receiving scheme is on a “white 
list” (public service pension schemes, 
authorised MasterTrusts, authorised 
collective money purchase schemes 
and personal pension providers that are 
both FCA authorised and regulated and 
linked to an insurer authorised by the 
PRA); 

or

• there is a genuine employment 
link between the member and the 
receiving scheme (whether this is a UK 
occupational scheme or a “qualifying 
recognised overseas pension scheme” 
(“QROPS”)); 

or

• for a transfer to a QROPS and the 
employment link is not established, that 
the member can establish a residency 
link by proving they have lived in the 
overseas jurisdiction for at least six 
months. 

If the transfer does not meet one of the 
first three conditions, trustees will need 
to decide if a fourth condition is satisfied, 
which involves assessing whether any “red 
flags” or “amber flags” are present.

• If there are red flags (such as the 
member being offered incentives to 
transfer, or unsolicited contact to the 
member from an adviser), trustees can 
prevent the statutory transfer.

• If there are amber flags (such as 
there being a high risk, unregulated 
investment or high fees in the receiving 
scheme, or where the investment 
structures are unclear, complex or 
overseas) trustees must not make the 
transfer unless the member has recently 
taken expert scams guidance from 
the Money and Pensions Service – so 

note this is not a power to veto. This 
requirement applies even if the member 
has received IFA advice on the pension 
transfer.

As for the white list, it’s interesting that 
there is no corresponding black list… no 
type of scheme has been excluded. Also, 
only insurer-linked FCA schemes are on 
the safe list – one point of controversy 
is whether FCA regulation should be 
sufficient. It is striking that there would 
be no requirement on Trustees to ask 
questions to establish whether a red or 
amber flag exists, but they would need to 
decide based on “the evidence available to 
them”.

The deadline for consultation responses is 
10 June 2021.

What does this mean in practice?

Lots of trustees are already very diligent in 
the way they approach transfers and risk 
of scams (including taking the tPR pledge). 
The proposals build on the steps already 
taken to combat pension scams (such as 
the ban on cold calling amongst other 
things) which were consulted on in 2016 
but were not introduced until 2019. 

The regulations will build on the existing 
expectation for trustees to carry out due 
diligence in relation to a transfer request. 
For example, the list of questions (at 
Annex 3) described to help trustees assess 
whether there are any red or amber flags 

Continued from page three



5

is similar to the recommended diligence 
questions in the recently updated (April 
2021) Pensions Scams Industry Group 
Code (‘Combating Pension Scams: A Code 
of Good Practice’). 

The consultation notes that the majority 
of pension transfers are straightforward 
and proceed without the need for 
additional scrutiny. However, for those 
that may require follow up; with increased 
power comes increased responsibility.  
We anticipate Trustees will continue to 
rely heavily on their administrators for 
assistance with compliance. The challenge 
for Trustees (as currently) will be finding 
the balance between protecting members 
and not over-doing diligence (and causing 
delays). The draft Regulations do not 
necessarily avoid a similar balancing act 
for trustees in the future – for example, 
the existence of a red or amber flag 
is ultimately subject to the trustees or 
managers of the transferring scheme 
having a “reasonable belief” in the 
existence of the relevant circumstances. 
Whether the trustees delay in making a 
transfer to satisfy the conditions in the 
regulations, or decide not to make the 
transfer in the reasonable belief that a flag 
is present, we are concerned that trustees 

will still not be clearly protected from 
complaints by members unhappy with the 
decisions made. 

As now, Trustees will want to ensure 
they follow good governance and audit 
procedures to protect themselves should 
transfers go wrong because, whilst there 
are various checks that Trustees can do 
independently (e.g. liaising with HMRC 
and reviewing lists of known scam 
schemes) ultimately Trustees need to rely 
on a lot of information that comes from 
the transferring member.

Our recent experience of transfer cases is 
that it can be difficult to obtain suitable 
documentation in cases where there are 
transfers to QROPS and that in all cases 
phone calls (as recommended by the code 
of practice) are often most productive in 
terms of (1) obtaining relevant information; 
(2) trustees getting comfortable as to the 
sophistication of the member; and also (3) 
managing member expectations to reduce 
the risk of complaints. 

Suzanne Padmore, Partner in our Pensions 
Disputes team who has steered trustee 
boards through many complicated transfer 
requests comments: “Trustees are currently 
between a rock and hard place when 

balancing the statutory right to transfers 
and the risk of scams. It is essential that 
the proposed regulations provide a clear 
framework of circumstances in which a 
right to a statutory transfer will not arise, 
so that trustees can confidently make 
decisions to protect members without the 
risk of subsequent claims. I am concerned 
that the draft regulations still place a lot 
of discretion on the trustees to assess 
the available information, and will watch 
the consultation with interest to see if 
there is any more appetite to place more 
responsibility on the member to make 
good their right to transfer”. 

The changes will also likely mean updates 
to administrative processes. Administrators 
will no doubt be revising their transfer 
policies and it may mean there is an 
increase in the number of referrals of non-
routine transfer cases to clients. Trustee 
boards will then want to ensure they 
have processes in place to review transfer 
requests at the relevant time as the 
statutory deadlines on making transfers 
(and more importantly the expectation 
that Trustees should process transfers more 
quickly where possible) mean that requests 
won’t be able to wait for the next quarterly 
trustee meeting.

Post – Brexit data protection
With the General Data Protection 
Regulation (‘GDPR’) entering its fourth 
year, we thought we would mark the 
occasion by considering some of the top 
issues in data protection today.

Does the GDPR still apply?

Following Brexit, GDPR, or ‘EU GDPR’, 
no longer applies to the UK. Instead, 
when operating in the UK it is necessary 
to comply with UK data protection 
law, including the ‘UK GDPR’ (which is 
essentially GDPR transposed into UK law). 

There are instances where it is necessary to 
comply with both EU GDPR and UK GDPR. 
EU GDPR can apply if services are offered 
to individuals that are physically located 
in the EEA. In a pensions context, this 
arguably could extend to include scheme 
members living in Europe.

From a compliance perspective, the 
good news is that there’s currently little 
difference between the two versions of 
the GDPR. The data protection principles, 
rights and obligations are the same. That 

said, the regulators are now separate. 
The UK’s Information Commissioner (ICO) 
is no longer the regulator for European-
specific processing activities. So if you are 
collecting personal information about 
individuals residing in Europe it is now 
necessary to keep abreast of legislative 
and regulatory developments in both the 
UK and GDPR. We anticipate that the two 
regimes will stay broadly the same for the 
time being but that it is likely divergences 
will arise in the future.

Transferring personal data outside 
the UK

Cross border transfers of personal 
data continue to be a hot topic in 
data protection law. After a period 
of uncertainty, the UK-EU Trade and 
Cooperation Agreement confirmed 
transfers of personal data from the EEA to 
the UK can continue without additional 
measures for an interim period: until 1 
July or the date on which the European 
Commission issues an adequacy decision 
regarding the UK, if sooner. Progress has 

Continued from page four
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been made in respect to an adequacy 
decision; the European Commission 
issued a draft decision on 19 February 
2021 and this continues to navigate the 
formal approval processes. If adopted, the 
adequacy decision would be valid for a 
period of four years. 

The awaited European Court of Justice’s 
decision in the landmark case Data 
Protection Commissioner v Facebook 
Ireland Ltd, Maximilian Schrems and 
intervening parties, Case C-311/18 (known 
as the Schrems II case) in July 2020 
had significant implications on transfer 
compliance requirements. In this case the 
European court was asked to consider 
how effective existing measures, including 
the EU-US Privacy Shield and Standard 
Contractual Clauses or ‘Model Clauses’, 
are in ensuring EU standards of data 
protection travel with the data when it 
goes overseas.

Following the Schrems II judgement, 
the EU-US Privacy Shield is no longer 
a valid transfer mechanism to lawfully 
transfer personal data to the US. The 
Model Clauses can still be used. However, 
it is now necessary to conduct a risk 
assessment as to whether the Model 
Clauses provide enough protection within 
the local legal framework, whether the 
transfer is to the US or elsewhere.  

Regulatory guidance – what’s 
new?

UK and European data protection 
regulators continue to be active with 
both enforcement activities and issuing 
new guidance. On the enforcement side, 
notable recent ICO action include fines of 
£20 million (reduced from an initial £183 
million) for British Airways, £18.4 million 
for Marriott International Inc and £1.5 
million for Ticketmaster, each for failing 
to adequately protect their customers’ 
personal and financial records. 

In addition to guidance relating to 
handling personal data during the 
pandemic, new guidance and resources 
have been published by the ICO in relation 
to responding to subject access requests 
and data sharing. 

Personal data and cyber threats

The pensions industry is focussing ever 
more actively on the cyber threat and 
what can be done to make schemes more 
resilient.  This work picks up on the good 
compliance preparation completed in 
response to GDPR and – in response to the 
guidance issued by tPR and PRAG / PASA 
– looks to leverage that in a cyber context.  
Those schemes which have invested in 
planning activities, effective training and 
risk identification and mitigation stand best 
placed to navigate the likely occurrence of 
a cyber incident.

Key takeaways

With these developments in mind, we 
suggest considering the following as 
part of your ongoing data protection 
governance activities:

• Review and update existing data 
mapping to ensure that current data 
flows and supplier engagements are 
adequately reflected

• Review and update as necessary 
privacy notices and data protection 
policies to take account of Brexit and 
developments in regulator guidance

• Check whether any data flows are 
‘caught’ by EU GDPR and if so, ensure 
that ongoing compliance takes this into 
account

• Look at any international data transfers 
to see whether action is required in 
respect to updated requirements when 
using Model Clauses and the now 
invalid EU-US Privacy Shield

• Review the updated ICO guidance 
on data subject access requests and 
data sharing and make any necessary 
changes to existing practices

• Consider how the cyber threat might 
impact you and what can be done to 
make the scheme more resilient (if that 
planning work hasn’t already been 
started)

Regulator’s draft single code of practice: 
the devil in the detail
Background

The Pensions Regulator (TPR) has just 
finished consulting on a new consolidated 
code of practice. This will set out TPR’s 
expectations for scheme management and 
administration. 

Good governance is important because 
it leads to better outcomes for members. 
We fully support TPR’s objective to simplify 
and consolidate its materials for Trustees in 
order to facilitate good governance.  

The new code is described as largely a 
consolidation and re-presentation of 
existing codes… however it does contain 
several new obligations. These have been 
widely reported when the consultation 
was launched (see bottom). What is also 

interesting (and has not been talked 
about so extensively) is that the draft code 
also contains subtle changes of detail/
emphasis in relation to existing governance 
requirements (see below). 

The new code – some changes of 
emphasis

The following are some examples of subtle 
changes we have identified to date in the 
draft wording:

• MNTs – There is currently an 
expectation that trustees should 
review their MNT (member-nominated 
trustee) arrangements every three-
five years. The new code says larger 
schemes (or those with more categories 
of member) should review more 

frequently (every three years). There 
is also an emphasis on documenting 
reviews of MNT arrangements. In other 
words, in the relatively stable area of 
appointing MNTs, the expectations 
around governance and record keeping 
requirements will increase.

• MNTs – A further new detail is that 
where insufficient nominations are 
received to fill all MNT vacancies, 
confirmation of when the process will 
be repeated should be communicated 
to members – a point of detail to be 
aware of for those going through 
nomination and selection processes. 

• Trustee Knowledge and 
Understanding – The draft code 

Continued from page five
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does not reference TPR’s toolkit… only 
that trustees should be provided with 
necessary training and support. For 
those who have not done so already, 
we may see trustee boards adopt more 
formal training programmes. 

• Service providers – When appointing 
service providers, trustees will need to 
be aware of detail in the draft code on, 
for example, needing to be aware of 
that provider’s obligations, professional 
conduct rules and whistleblowing 
requirements. That is an interesting 
focus… how many Trustees in the 
ordinary course are aware of an 
adviser’s separate whistleblowing duty 
under the Pensions Act 2004, or of the 
SRA obligations on their legal adviser, 
for example?

• Service providers – TPR will expect 
trustees to have a procedure in place 
to enable a continuous and consistent 
service in the event of a change of 
service provider or a provider failure. 
Again, it would be interesting to know 
how many trustees currently have in 
place a procedure for this? 

• Member communications – There will 
be a new consideration for trustees to 
use various communication methods, 
including accessible online content, 
audio, braille, large font and languages 
other than English. The days of tightly 
printed text in a broadsheet type 
newsletter have long gone. 

• IDRPs – There will be a stronger 
emphasis on the importance of 
having in place an internal dispute 
resolution procedure from a governance 
perspective.  

• Expected behaviours and standards 
– There will be new expectations about 
challenging others on any potential or 
actual compliance failures. 

• Remuneration Policies – Schemes 
with more than 100 members should 
have a remuneration policy (this 
could include advisers although it is 
not clear to what extent TPR would 
expect full disclosure of advisers’ 
fee arrangements). The status of 
the suggestion for a policy has been 
elevated from “guidance” (previously in 
TPR’s guidance on Conflicts of Interest) 
to “code”. 

This is by no means an exhaustive list of 
updates in the consolidated code but what 
it shows is that trustees will want to review 
existing processes and not just focus on 
the new obligations. 

This sounds onerous for me as 
a trustee. Should I be taking 
immediate steps?

No. The single code is largely a 
consolidation and re-write of existing 
regulatory material. Whilst some have 
commented that the code perhaps lacks 
clarity between the way it describes legal 
obligations, TPR expectations and other 
best practice recommendations, well-run 
schemes will be considering much of 
the above already. What is clear is that 
expectations around good governance 
and scheme management are continuing 
to increase. And, of course, the code 
has not yet been finalised, so there is 
every possibility of further changes (and 
increased clarity) before it is put into effect.

What are the new areas of focus?

The proposed new governance content has 
been widely reported and includes:

• Effective systems of governance 
– Trustees will need to have systems 
to review their policies, processes and 
procedures in various areas including 
meetings and decision making, 
remuneration policy, dispute resolution 
procedures, continuity planning and 

managing conflicts of interest. These 
elements will need to be reviewed at 
least every three years. 

• Own Risk Assessments (ORAs) – 
Probably the biggest news story from 
the draft code. For schemes of 100+ 
members, the ORA will be a regular 
documented process for Trustees to 
assess and document the management 
of risks. This is distinct from normal 
risk registers and risk management 
processes – i.e. it is a process for how 
well governance systems are working. 
TPR recognises that the first ORA could 
be a significant piece of work. The ORA 
will need to be tailored to the size, scale 
and complexity of a scheme.  

• Cyber security, data and IT – A 
scheme’s vulnerability to a cyber 
incident will need to be assessed. 
Cyber security has been given more 
prominence. Our team is seeing 
clients refresh their cyber security 
awareness anyway as part of general 
good governance (and also periodic 
reviews of data protection compliance) 
but trustees will need to have, if they 
don’t already, a specific focus on cyber 
security. 

• Investments: ESG, Stewardship 
and climate change: trustees will 
want to examine how their governing 
practices and investment decisions align 
with global efforts to combat climate 
change. 

• Financial transactions: trustees will 
need to have records and processes 
around core financial transactions 
(these principles previously applied to 
DC schemes and TPR wishes to extend 
them to other schemes). 

Continued from page six
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Do chair’s statements work?
On 6 April 2021 the Department for 
Work and Pensions (“DWP”) published 
its post implementation review of the 
regulations requiring pension schemes 
to prepare an annual Chair’s statement. 
The review acknowledges that while the 
Chair’s statement has rightly increased 
the attention paid by schemes to DC 
governance, it has failed to meet its policy 
objectives set out in 2014, and signals 
the possibility of further changes to the 
requirements. This will likely come as 
welcome news to many of you who have 
been responsible for co-ordinating the 
production of the Chair’s statement.

What were the key points raised?

Significantly, the review confirmed industry 
uncertainty around the objectives of 
the Chair’s statement: is it a compliance 
document (e.g. aimed at the regulator), 
or does it exist to provide transparency to 
members? Our experience is that Trustees 
would often dearly like to make the Chair’s 
statement more member-friendly, “plain 
English” in style, but unfortunately the risk 
of inadvertently failing to comply with the 
extensive regulatory requirements (and 
thus incurring a fine – see below) almost 
inevitably means that erring on the side of 
caution wins the day.

If the latter, the review acknowledged that 
the lengthy nature of the Chair’s statement 
(in some cases almost 100 pages) is 
counterproductive. Additionally, many 
responders felt that there were differing 
interpretations across the industry of 
what is required of the Chair’s statement. 
However, responses were not unanimous 
on whether further guidance should 
comprise a standard template, or a more 
flexible principles-based approach.

The high cost of producing the Chair’s 
statement was another common theme, 
with one responder noting that it is not 
unusual for costs to run to £15,000-
£20,000. One responder’s suggestion, 
which could help to keep costs down, 
was for a high level annual review to 
be provided in the introduction to the 
financial accounts, with electronic links to 
other relevant documents.

Finally, although this was not originally 
within the scope of the review, responses 
revealed widespread concern about tPR’s 
power to issue penalties. Currently, tPR 
must issue a penalty where the Chair’s 
statement has been prepared but does 
not comply with all the regulatory 
requirements. Most felt that tPR has 
interpreted this to include even very minor 
breaches – the end result being that, even 

if a fine is eventually rescinded, providers 
are at high risk of suffering reputational 
damage. As a result, DWP has said it will 
also look at this issue “at a time consistent 
with delivering on other priorities”.

Where next for trustees?

The review does not propose any changes 
to existing legislation, but it sets out a need 
for “further work” between DWP, tPR, and 
industry representatives. However, it seems 
unlikely that the Chair’s statement will be 
removed altogether – most responders 
agreed that it is a necessary document.

Possible changes and further 
considerations include:

• Whether the chair’s statement should 
be a single document, or whether to 
split the requirement for one member-
facing document and one document 
to record the scheme’s more regulatory 
activity.

• Whether the Chair’s statement 
should be used by trustees to disclose 
whether they have requested costs and 
charges information using the Cost 
Transparency Initiative templates.

• Common agreement on content to 
enable the Chair’s statement to be 
shorter and more focused.

Trustee indemnity insurance: 
third party pursuit cover
As we mentioned in our previous article, 
many trustee indemnity insurance policies 
provide cover for “Third Party Pursuit”.  
The purpose of this cover is to meet, up 
to an agreed limit, the cost of bringing 
a claim against a third party which has 
provided services to the scheme to recover 
compensation in respect of loss it has 
caused.  In this note we set out some 
practical tips to bear in mind when things 
have gone wrong to ensure that trustees 
or employers can make claims under this 
cover.

When something goes wrong, making a 
claim under the trustee indemnity policy 
is often not the first thing on a trustee’s 
mind.  Often other considerations will 
take priority – for example getting to 

the bottom of why an error has been 
made or working out how to correct it – 
particularly if it involves members receiving 
incorrect benefits.  In many instances, 
trustees will have addressed and resolved 
an error before members come close to 
making a claim against the trustees for 
maladministration of a scheme.  

In these circumstances it is easy to think 
that it is not necessary to think of the 
indemnity policy – no claim is being made 
against the trustees so why is it relevant?  
Even assuming the policy provides for 
Third Party Pursuit cover why is it necessary 
for the trustees to claim under that 
cover while the trustees are focusing on 
correcting the error?

The answer is that most trustee indemnity 
policies which contain such cover provide 
that a claim can only be made if the 
circumstances giving rise to the claim 
arise within the policy period and those 
circumstances are notified to the insurer as 
soon as practicable.  Resolving operational 
matters before notifying the circumstances 
which form the basis of the claim could 
result in the policy not responding in 
circumstance where it would have done if 
notification was made sooner.

After notifying the circumstances, most 
policies will then require the trustees to 
demonstrate to the insurer that they have 
reasonable grounds to pursue the claim 
against the negligent adviser.  Satisfying 
the insurer’s requirements in this regard 
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is likely to require the input of disputes 
lawyers specialising in pensions claims.  
Obtaining this advice will require the 
trustees to incur some legal costs on the 
claim but most policies will reimburse this 
if cover is accepted.

Thereafter it is important for trustees to 
keep in close dialogue with the insurer in 
relation to the claim.  Most insurers will 
require trustees not to incur legal costs on 
a claim without the prior authorisation of 
the insurer.  

Other conditions to be aware of are:

• that insurers are unlikely to meet the 
costs of a claim against a negligent third 

party if that third party carried out a 
licensed or regulated function and they 
were neither licensed nor regulated, 
and;

• the trustees must have no recourse 
to any other source of insurance 
or funding for the claim.  For these 
purposes the right to indemnification 
from the assets of the trust, or the 
employer are disregarded.  However, 
other sources of insurance, for example 
cyber/GDPR or professional trustee 
insurance may need to be considered.

In the event that the insurer pays out 
costs for third party pursuit it will expect 
to recover those costs in the claim made 
by the trustee against the negligent 
adviser.  This arrangement is achieved via 
the insurer being entitled to stand in the 
shoes of the trustees when it comes to 
the recovery of costs (and any other sums 
the insurer might have paid out under the 
policy related to the claim).  It perhaps 
goes without saying, but trustees should 
of course consult fully with their insurer 
before settling any claim which is being 
pursued with the benefit of insurance 
cover. 

Liability for investment losses: a 
cautionary tale for SIPP operators
The following article was written by 
Leonardo Robinson from our Pensions 
Team, Suzanne Padmore from our Pensions 
Disputes team and Ciara Davies from our 
Corporate team. This article first appeared 
in the May 2021 issue of PLC Magazine.

Operators of self-invested personal 
pensions (SIPPs) may be feeling uneasy 
after the Court of Appeal partially 
overturned the High Court's judgment 
in Russell Adams v Options UK Personal 
Pensions LLP (formerly Options Sipp UK 
LLP and Carey Pensions UK LLP) [2021] 
EWCA Civ 474). The decision relates to 
the scope of the duties owed by SIPP 
operators to investors and will have 
significant ramifications not only in relation 
to pensions but also for the wider financial 
services industry (see box "Lessons for SIPP 
operators").

The dispute

The dispute centred around Mr Adams’ 
transfer of his existing FriendsLife personal 
pension into a Carey SIPP. Almost all of 
the £56,000 transfer value was used to 
buy storage pod leases from Store First. 
Mr Adams had been introduced to the 
storage pod investment, and to Carey, by 
an unregulated Spanish-based introducer 
called CLP Brokers Sociedad Limitada (CLP).

Mr Adams entered into the Carey SIPP 
on an execution-only basis. Mr Adams 
accepted a £4,000 cash back inducement 
from CLP for entering into the investment, 

which was presumably a share of 
CLP’s commission from Store First. The 
investment did not perform as Mr Adams 
expected: he received hardly any income 
and the value of his investment was 
reduced to £15,000. Mr Adam brought a 
claim against Carey, seeking damages and 
to unwind his contract with Carey. 

The Financial Conduct Authority (FCA) 
was granted permission to intervene in the 
trial in relation to its interpretation of rules 
in the Conduct of Business sourcebook 
(COBS), the Financial Services and Markets 
Act 2000 (Regulated Activities) Order 2001 
(SI 2001/544) (RAO) and the Financial 
Services and Markets Act 2000 (FSMA).

The section 27 claim

Under section 27 of FSMA (section 27), 
a transaction can be reversed where 
it has been entered into as a result of 
something said or done in contravention 
of the general prohibition in section 19 of 
FSMA (section 19); that is, that it arose as 
a consequence of carrying on a regulated 
activity without authorisation. Mr Adams 
argued that CLP had undertaken the 
regulated activities of "arranging" under 
Article 25 of the RAO (Article 25) and 
"advising" under Articles 53 of the RAO 
(Article 53). 

The High Court dismissed Mr Adams’ 
section 27 claim. As a result, he was not 
entitled to any relief, either by having his 
original fund returned, being compensated 

for the returns he would have enjoyed if 
his pension had not been transferred or 
being awarded damages. 

However, the Court of Appeal allowed 
Mr Adams' appeal, holding that CLP had 
carried out the regulated activities of 
arranging and advising in contravention 
of the section 19 general prohibition. As a 
result, Mr Adams' claim under section 27 
was well-founded and he was entitled to 
recover the money and property transferred 
under his agreement with Carey.

In addition, the court took the view 
that it should not exercise its discretion 
under section 28(3) of FSMA (section 
28) to disapply section 27 and enforce 
the agreement between Mr Adams and 
Carey. It concluded that to do so would 
be contrary to the consumer protection 
principles that are a key feature of FSMA 
and that the risk of accepting introductions 
from unregulated sources should fall on 
SIPP operators.

Arranging under Article 25. The High 
Court had found that, as the commercial 
storage pods were unregulated 
investments, there could have been no 
unregulated arranging by CLP and CLP’s 
activities did not constitute arranging 
investments because they did not "bring 
about" the transaction in question. It took 
the view that there must be a direct and 
substantial causal connection between the 
arrangements and the ultimate investment. 

Continued from page eight
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The Court of Appeal disagreed and instead 
found that for arrangements to "bring 
about" a transaction they must play a role 
of significance. Therefore, the test is not to 
be applied on a simple “but for” basis and 
no direct connection is required. 

Giving the term "arrangements" its 
broad and untechnical meaning, the 
court concluded that CLP did make 
arrangements for Mr Adams to transfer 
his pension and put the proceeds into the 
Carey SIPP. It held that this was the case 
even though the process was out of CLP’s 
control and it was not determinative that 
the steps could be seen as administrative. 
The court found that there was a 
sufficient level of causation to satisfy the 
requirements of Article 26 of the RAO, 
which would otherwise remove the activity 
from the scope of Article 25.

Although not considered by the Court 
of Appeal, this appears to accord with 
the FCA's view expressed in Perimeter 
Guidance manual (PERG) 2.7.7B that 
Article 25(2) should be interpreted as wide 
in scope and as including arrangements 
made by introducers.

Advising under Article 53. The High Court 
had dismissed Mr Adams' argument that 
CLP had carried out regulated advice when 
he transferred his pension into the Carey 
SIPP in order to invest in the storage pods. 
The court took the view that any advice 
that CLP gave to Mr Adams was related 
to the underlying investments in the 
storage pods and not to the SIPP. The court 
considered that recommending the Carey 
SIPP fell short of advising on the merits of a 
particular investment. 

In reversing the High Court's decision, 
the Court of Appeal concluded that CLP’s 
recommendation to invest in the storage 
pods carried with it advice that he transfer 
his pension into the Carey SIPP. As Mr 
Adams' investment in the storage pods 
could be effected only by transferring his 
pension into the Carey SIPP, by advising 
him to undertake these transactions, CLP 
was providing "advice on the merits of 
selling a particular investment which is a 
security” under Article 53, in contravention 
of the section 19 general prohibition.

Section 28 discretion

Having found that section 27 was 
applicable, the Court of Appeal next 
had to consider whether to exercise its 
discretion under section 28(3) of FSMA. 
Section 28(3) empowers the court to 
allow an agreement to which section 27 

applies to be enforced where the court is 
satisfied that it is just and reasonable in the 
circumstances of the case. 

The court accepted that Carey did not have 
actual knowledge of CLP’s breaches of the 
section 19 general prohibition, however, 
this did not mean that the section 28(3) 
discretion had to be exercised in Carey's 
favour. The court gave the following 
reasons for not exercising the discretion 
under section 28(3) FSMA:

• A key aim of FSMA is consumer 
protection.

• The aim of section 27 is to put the risks 
associated with accepting introductions 
from unregulated sources onto 
authorised persons.

• Carey should have been on notice of 
the danger that CLP was recommending 
clients to invest in storage pods and 
to set up Carey SIPPs to do so. Around 
580 of Carey’s clients invested in the 
high-risk and non-standard storage 
pods and most of these customers were 
introduced by CLP. The fact that the no 
more than about £50,000 was being 
invested suggested that the clients were 
not rich or financially sophisticated. 

• Despite terminating its relationship with 
CLP due to a number of “alarm bells”, 
Carey allowed clients who had already 
been introduced by CLP, including Mr 
Adams, to proceed with investments in 
the storage pods.

• Carey requested the transfer of Mr 
Adams' pension after it had terminated 
its relationship with CLP. It was open to 
Carey to decline to continue to allow 
Mr Adams to invest in the storage pods 
or to explore the situation with him, 
given the concerns that it had about 
CLP’s conduct. 

The COBS claim

Mr Adams claimed that Carey had 
breached its duty under COBS 2.1.1R to 
act honestly, fairly and professionally, and 
in accordance with his best interests.

In rejecting Mr Adams' COBS claims, the 
High Court found that the essence of the 
agreement between Mr Adams and Carey 
was that Carey's role was execution-only 
and Mr Adams was to be responsible for 
his own investment decisions. The court 
held that the obligations imposed by COBS 
2.1.1 must be read in that light.

The Court of Appeal dismissed Mr 
Adams' appeal in relation to the COBS 
claim on the basis that he was seeking to 
advance a fundamentally different and 
new case at this stage of proceedings. 
It considered that Mr Adams' argument 
turned the obligations under COBS 
2.1.1R into a product due diligence duty 
or a non-standard investments duty and 
that he was seeking to advance a case 
that was radically different to that found 
in his pleadings. In addition, the court 
commented that, in any case, Mr Adams 

Continued from page nine
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might have struggled to overcome the 
finding of the High Court that any breach 
of duty did not cause his loss.

Despite the FCA asking for comments on 
the implications of COBS 2.1.1R, the court 
decided that it would be more appropriate 
to address this in a case where these issues 
were live. The High Court decision on the 
COBS claim therefore still stands. 

Practical implications

The key impact of the decision is that SIPP 
providers are at risk of being liable to their 
members where they accept business from 
an unregulated introducer. If unregulated 
introducers are recommending that 
individuals invest in unregulated 
investments that should be held in a 
SIPP wrapper, this is likely to constitute 
the regulated activities of arranging and 
advising on investments. As a result, any 
agreement entered into between the 
investor and the SIPP operator is at risk of 
being void by virtue of section 27. 

Although the court's decision on the 
use of its discretion under section 28 
was fact-specific, there is a risk that the 
courts would now be cautious to use this 
discretion in a SIPP operator’s favour in any 
similar circumstances, especially given the 
court's focus on consumer protection.

Unregulated introducers. The High 
Court’s decision to allow unregulated 
introducers to make introductions to 
authorised firms without breaching the 
general prohibition had left a gap in 
consumer protection. In the absence 
of any protection from the court, there 
were suggestions that Parliament should 
legislate for introductions to form a 
separate regulated activity within the 
regulatory perimeter. 

However, the Court of Appeal’s 
decision has made it clear that where 
an unregulated introducer introduces 
customers to authorised firms or 
authorised products this is likely to fall 
within the regulatory perimeter. Therefore, 
SIPP operators must ensure that any 
intermediaries from which they accept 
business are appropriately authorised. If 
the SIPP operator fails to do so, customers 
such as Mr Adams may well be granted 
the regulatory protection under section 
27, resulting in any agreement entered 
into between the SIPP operator and the 
customer being unenforceable. 

The FCA has made it clear in its guidance, 
thematic reviews and Dear CEO letters 
that it considers that SIPP operators have 
a duty to carry out due diligence on non-
standard investments before allowing them 
to be held within a SIPP (www.fca.org.uk/
publications/finalised-guidance/fg13-8-
guide-self-invested-personal-pensions-sipp-
operators; www.fca.org.uk/publication/
correspondence/dear-ceo-letter-due-
diligence-requirements-for-self-invested-
pension-plan-sipp-investments.pdf). The 
High Court had rejected this analysis and 
found that the 2009 thematic review of 
SIPP operators by the FCA's predecessor, 
the Financial Services Authority, could 
not properly be described as a set of 
rules or even guidance, or give rise to a 
claim for failing to follow the suggestions 
that it made. In addition, the High Court 
had found that the FCA’s guidance did 
not act as a proper aid to the statutory 
construction of the COBS rules.

The FCA had hoped that the Court of 
Appeal would provide some comment on 
the implications of COBS 2.1.1R on SIPP 
operator obligations. However, in rejecting 
Mr Adams' COBS claim, it left this to be 
considered in a case in which it is live issue. 

Industry participants are likely to be 
disappointed by the lack of a Court of 
Appeal ruling on this point. Unfortunately, 
it will take another case on this issue 
before the courts will be able to consider 
this again. In the meantime, SIPP operators 
should follow all of the available guidance 
in relation to full, detailed and ongoing 
due diligence in relation to non-standard 
assets. 

Lessons for SIPP operators

It remains to be seen whether permission 
will be sought to appeal the Court of 
Appeal’s decision in Russell Adams v 
Options UK Personal Pensions LLP (formerly 
Options Sipp UK LLP and Carey Pensions 
UK LLP) to the Supreme Court ([2021] 
EWCA Civ 474). 

In the meantime, operators of self-invested 
personal pensions (SIPPs) should:

• Ensure that any intermediaries from 
which they accept business are 
appropriately authorised.

• Err on the side of caution by ensuring 
that full, detailed and well-documented 
due diligence is undertaken on any non-
standard assets. 

• Make abundantly clear in signed 
documents the respective roles and 
responsibilities of the firm and the 
member, particularly if the role of the 
SIPP operator is execution-only. 

Continued from page ten
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Chris Brown in the hot seat

What changes to the pensions 
industry do you think the Pension 
Schemes Act 2021 will usher in?

I am already seeing clients want to 
understand the impact of tPR’s new 
powers and criminal sanctions on their 
transactions. I expect trustees but 
particularly employers will make more time 
to assess their risk exposure. I am hopeful 
that this will continue so that pensions 
becomes (even) more front and centre on 
any business activity. 

Similarly, I know some recent valuation 
discussions have been planning ahead 
to build in (or at least think about) the 
impact of the new long term funding and 
investment strategy. Several trustees have 
told me that there’s an education piece for 
the employer to recognise that fully funded 
on the technical provisions basis does not 
necessarily mean certainty of full benefits. 

ESG was already a hot topic and is getting 
hotter. The PSA will accelerate the industry’s 
recognition of in particular climate factors. 

Finally, the frameworks for CDC schemes 
and dashboards are both very welcome. 
The principles of (i) trying to set up new 
retirement saving solutions; and (ii) making 
it easy for members to analyse all their 
pensions savings should be applauded. 
It will be interesting to see how these 
projects overcome the various challenges 
facing them. 

How do you like to spend your 
time when you are not working?

Hiking by the coast or in the hills. A few 
miles rambling with a picnic is a pretty 
regular weekend activity for me, my 
wife and our three young children. I love 
living within easy reach of the Mendips, 
the Brecons and the South Wales coast. 
We’re currently at a toddler’s pace mind 
you... we’re lugging two baby carriers, a 
travel potty and more kit than Scott took 
to the Antarctic... but we love our mini 
adventures. 

When without the family I enjoy running 
a few times a week... and before now not 
many people would know that I’ve been 
trying to write a bit of poetry... 

Can you tell us about any 
interesting projects you are 
working on at the moment?

Along with Richard Pettit, Charlotte 
Osmond and Emmijo Barwe, I am 
advising trustees of a DB scheme where 
the employer has stopped making 
contributions. There’s lots to consider and 
we’re in close dialogue with tPR. We’re 
collaborating with several other areas of 
the firm, particularly our Edinburgh office. 
I am learning about totally new areas of 
law - including judicial process in Scotland 
- and it’s exciting to piece it all together for 
our client. 

Entirely separately, I’ve been working 
closely with several pensions barristers 
recently. It’s always interesting to get 
expert views on how a Court might 
approach this or that point of law. Our 
team’s work has been in relation to 
protected rights in an industry wide 
scheme (where I’m working with Michael 
Hayles), and multiple benefit interpretation 
points on two different schemes (with Clive 
Pugh and Richard Pettit). When things get 
knotty, a Counsel’s Opinion to support 
our advice can sometimes give clients 
the comfort they need to take a course 

of action without having to incur further 
costs. Looking back in time slightly, I was 
part of our core team (with Clive Pugh and 
Helen Cracknell) advising the trustees on 
the Silentnight anti-avoidance case. Our 
work over several years was instrumental 
on the outcome and it was a privilege 
to be involved with such a complex, 
demanding and high profile matter. 

If you had not become a lawyer, 
what else do you think you would 
have done?

I would have loved to have been an actor 
but I was not remotely good enough. 

More realistic perhaps would be children’s 
entertainer or paediatric support worker. I 
love seeing children learn through play and 
watching them develop and grow. 

How have you seen the industry 
change and develop throughout 
the past year of the COVID-19 
pandemic and working from 
home?

The industry has had to embrace 
technology and seize upon more flexible 
governance. In some ways it’s been easier 
to attend meetings... video calling will be 
here to stay. Also, thank goodness there 
are no more paper copy deeds doing 
round robin postal tours - a few clicks on 
electronic signing software and formalities 
are complete. Marvellous. 

On a personal note, I’ve really welcomed 
the chance to form closer links with 
colleagues, clients and other advisers. 
Because you see right into people’s 
homes you see the person behind the 
professional.  

Lastly, I think the pandemic has focussed 
minds on the DB end game. As short term 
financial worries subside, and even leaving 
the PSA2021 aside, I think we will see even 
more discussions on long term security and 
risk management plans - that would be at 
least one good legacy of the virus. 


